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Reittarks 

In the present response, claims 1-18 are presented for examination. 

Objection: vSpecificatlon 

The disclosiire is objected to because of an informality. The first paragraph of tlie 
specification is amended to add an application number to a commonly assigned patent 
application. 

Claim Rejections: 35 USC § 1 12 

(^laim 1 i is rejected under 35 USC § 1 12, second paragraph, as being indefinite. 
C'laim 1 1 is amended to cure tliis rejection. 

Claim Rejections: 35 USC § 102(b) 

Claims 1 -3, 5, aiid 7-16 are rejected under 35 USC § 102(h) as being anticipated 
by USPN 6,859,929 (Smorodiusky). These rejeciions are iraversed. 

The claims recite one or more elements thai are not taught or even suggested in 
Smorodinsky). Some examples are provided Ibr the independent claims. 

As one example, ciaim 1 recites means for increasing a number of server 
machines processing transactions for the two scaieable tiers of sender machines by 
allocating spare server tnachines to process a portion of the transactions. 

Smorodinsky does not teach spare seri'cr machines Chat are added to process 
traosactions for two tiers of server machines. Smorodinsky calcitiates an opiimurn 
number of server ferras for a given input. In other words, Smorodinsky ''designs" a server 
farm, not adjusts servers in the ilmn during operation. As such. Smordin.sky does not 
teach the use of or need for "spare*' serx^er machines that are added to process 
transactions. 

Anticipation under section 102 can be found only if a single reference shows 
exactly what is claimed (see Titanium Metals Corp. v. Banner, 77S F.2d 775, 227 
U.S.P.Q. 773 (Fed. Cir. 1985)). For at least these reasons, claim 1 and its dependent 
claims are allowable over Smorodinsky. 
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As another example, claim 1 recites tliat tiie spare server machmes m-e a!localed to 
process a portion of the transaetions when the average response time for the server 
\'v{eni ti> iL^pond uuhc ticsn- vi-i " ~. ik - m vqual to a ^p(.ti^R■d 

<i\ei.5ge iuspunsu time (n oihei wuids, tiiu m mh^i oi ^enti mai^hnius piOLLSsing 
tiansiKti'm^ ^^lurici^-s I he change occurs "when tlic average lesponse time ioi the 
s\slem to tcspond to the transacuon requests, js grcatci than o equal t(> a speeified 
average response time. 

in contrast to claim 1 , Smorotlinsky teaches a static system that does not change 
(i.e. J increase) the number of machines processing requests. Instead, Smorodinsky 
designs a sener farm by calculating an optimum number of sener farms thai would be 
needed for a given input This optimum number, however, is static and does not change 
while the system is processing trmisactions. 

For a prior art reference to anticipate under section 102, every element of the 
claimed irtverttion must be identically shown in a single reference (see in re Bond, 910 
I- 2d 831, 15 U.S.P.Q.2d 1 566 (Fed. Cir. 1990)). For at least these reasons, claim i and its 
dependent claims are allowable over Smorodinsky. 

As one example, claim 8 recites computing an average time that transaction 
requests are pending at each of the two tlens. llie claim then recites automatically 
increa.sing the number of server machines allocated to one of the two tiers when the 
average time the transaction requests are pending at the one of the two tiers is greater 
than or equal to a pre-deternnned limit. Smorodinsky does not teach these elenrente. 

'In contrast to claim 8, Smorodinsky teaches a static sy.stem that does not change 
(i.e., increase) the number of machines processing requests, histead, Smorodinsky 
designs a server farm by calculating an optimum number of server farms that would be 
needed for a given input. T his optinumi number, however, is static and does not change 
while the system is processing transactions. 

Anticipation is established only when a single prior art reference discloses each 
and ever>' element of a claimed invention imited in the same way (see RCA Corp. v. 
Appiieci DigUai Data Systems, Inc., 730 F.2d 1440, 1444 (Fed. Cir, 1984)). For at least 
these reasofis, claim 8 and its dependent claims are allowable over Smorodinsky. 
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As one example, claim 10 recites aiitomaticaiiy increasing, by a server system 
manager, a number of server machines processing transaction requests at one of two tiers 
of server machines. This increase occurs at a point in time when the average response 
time for a transaction request at the one of the two tiers of server machines i s greater than 
or equal to a specified average response time. Smorodinsky does not teach these 
elements. 

In contrast to claim 10, Smorodinsky teaches a static system that does not chatige 
(i.e., increase) the nimiber of machines processing requests. Instead, Smorodinsky 
designs a server fann by calculating an optiniimi number of server fanns that would be 
needed for a given input. This optimum number, however, is static and does not chmige 
vvhiie the system is processing transacdons. 

There can be no difference between the claimed invention mid the cited reference, 
as viewed by a person of ordinarv' skill in the art (see Scripps Clink <& Research 
Foumiation v. Gemntech inc., 927 F.2d 1 565, 1576 (Fed. Cir. 1 991)). For at least these 
reasons, claim 10 and its dependent claims are allowable over Smorodinsky. 

As one example, claim 1 1 recites increasing and decreasing a nmnber of server 
machines from a pool that process transaciions for two tiers of server machines. This 
increase and decrease occur wben average response times tor processittg transactions at 
tlte two tiers of server machines exceed a specified average response time, Smorodinsky 
does not teach these elements. 

In contrast to claim 1 1 , Smorodinsky teaches a static system that does not change 
(i>e., increase) the number of machines processing requests. Instead, Smorodinsky 
designs a server fann by calculating an optimum number of server farms that would be 
jiecckd !oi a ^ucn mput 1 c i; i j i lu' ilv , howc\cr, is static and does not change 
whiie the ssstem is pioL-ossmg tiansacUons, 

There can be no difference between tlie claimed invention and the cited reference, 
as viewed by a person of ordinary skill in the art (see Scripps Clinic <& Research 
Foumhtiofi v. Gemntech Inc., 921 F.2d 1565, 1576 (Fed. Cir. 1 991)). For at least these 
reasons, claim 11 and its dependent claims are allowable over Smorodinsky. 

.As one example, claim 15 recites automatically increasing a number of server 
machines processing trmtsactions for each of two tiers of server machines at a point in 
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tune \shen dti a\eiagc iimc ihdt transactions rcqiKsts aie pending at ihe two tiei& ol sen tt 
machines exceeds a threshold. Smorodmskv does not teach these elements. 

in t-uiit! ivt lo cl nm I'' -i 1i \ t s. s t r \st i It u doi.snot (.hui.,*. 
<it. UKJcasc) th<. numht.1 DULhini,s pioLcssiiit, iuqus-^t f id Snioindinsi^ 
designs a sci\ei farm b\ calcuidting an optiniuni number of st.i\ti i um^ th tt wuulJ b<. 
needed lor a given mpui i hii> optinuini number ho\\c\ci is static and dots not i,hange 
whiJe the system is processing transactions. 

Anticipation is established only when a single prior art reference discloses each 
ami evers' element of a cl aimed in vention uni ted in the same way (see RCA Corp. v. 
Applied Digital Daki Sysierm, Ific. 730 F.2d 1440. 1444 (Fed. Cir. 1984)}. For at least 
these reasons, claim 15 and its dependent claims are allowable over Smorodinsky. 

Claim Rejections: 35 USC § 103(a) 

Claims 6 and 7 are rejected under 35 USC § 1 03(a) as being unpatentable over 
USPN 6,859,929 (Smorodinsky) inview of USPN 6,816,905 (Sheets). These rejections 
are traversed. 

.As shown above, Smorodinsky fails to teach or suggest ail the eiements of 
independent claim 1 . Sheets fails to cure these deficiencies. Thm, for at .least tiie reasons 
providd with respect to independent claim 1, dependent claims 6 and 7 are allo'vmble over 
Smorodinsky in view of Sheets. 
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CONCLirSiON 

In view of the above, Applicants believe thai ail pending claims are in condition 
for allowance. Allowance of these claims is respectfully requested. 

Any ioquiry regarding this Amendment and Response should be directed to Philip 
S. Lyren at Telephone No. 832-236-5529. In addition, all correspondence should 
continue to be directed to the following address: 



Hewlett-Packard Company 

Intellectual Property Administration 
P.O. Box 272400 

Fort Collins, Colorado 80527-2400 



Respectfully submitted, 

/Philip S. Lyren #40,709/ 

Philip S, Lyren 
Reg. No. 40,709 
Ph: 832-236-5529 
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